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Abstract 

Political rights are rights owned by someone to carry out the process of choosing and being 

elected. Ahead of the implementation and stages of the general election and the election of 

legislative candidates in 2019 appear surface related to the political rights of legislative 

candidates who are former prisoners. The birth of the General Election Commission 

Regulation Number 20 of 2018 concerning the Nomination of Legislative Members in 

general elections, where PKPU prohibits legislative candidates who are former corruption 

inmates, former narcotics prisoners and prisoners of sexual violence against children. In this 

regard, the following is an assessment of the political rights of ex-prisoners in nominating in 

the legislative elections, the approach used in this study uses a normative juridical method. 

Keywords: criminal policy, legislative candidates and general elections 

A. Background 

Indonesia is a legal state (rechsstaat), not a state of power (machsstaast). The characteristics 

of state law (rechsstaat) include; the protection of human rights, the separation or division 

of power to guarantee these rights, the government is based on regulations (wetmatigheid 

van bestuur) and the existence of administrative justice.173 Besides that, Indonesia is a 

constitutional democracy.174 In a democratic country, general elections, including regional 

head elections (post-conflict local election) are a means to realize popular sovereignty to 

play an active role in the administration of the country. 

Article 1 paragraph (2) of the 1945 Constitution states that sovereignty is in the hands of the 

people and carried out according to the provisions of the Constitution. Article 1 paragraph 

(3) of the 1945 Constitution states that the Indonesian state is a legal state.175Based on the 

formulation of the article it is clear that the Indonesian state must guarantee the 

implementation of a free general election without exception, as proof that Indonesia is a 

legal state. In this context regional head elections and general elections are in the legal 
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dimension as a manifestation of human rights.176 The principle of equality before the law 

must mean the impartiality of every citizen in the eyes of the law so that it can be 

prosecuted with the same degree without discriminating.177 

Article 28 letter D of the 1945 Constitution of the Republic of Indonesia (1945 Constitution 

of the Republic of Indonesia) states that "everyone has the right to equal opportunities in 

government". Based on the sound of the article, in terms of elections, the political rights of 

citizens in general elections including regional head elections, namely the right to vote and 

be elected are a human right guaranteed in the 1945 Constitution of the Republic of 

Indonesia. 

Theoretically, filling positions in a democratic country is practically the object of study of 

political science. Whereas the legal / juridical aspect of practical politics is the object of 

study of law, especially constitutional law. The term participation rights in the government 

can also use the term political rights, without reducing or adding existing definitions. As 

Miriam Budiardjo stated that politics can be interpreted as all activities involving the main 

political activities involving: (1) the state; (2) Power (Power); (3) Decision making 

(decisionmaking); (4) Wisdom (policy); (5) Distribution (allocation)178. Referring to the 

definition, political rights can mean anything that concerns politics that can be demanded by 

citizens to the state to fulfill it. 

2019 is a political year, the year for determining national succession both in the election of 

the president and vice president and the election of representatives of the DPR / City DPRD, 

Provincial DPR, DPR RI and DPD. To get a position as a state leader and people's 

representative, of course there are many ways used to smooth out periodic events every 5 

(five) years, namely elections (elections). Elections are used as a place to get certain 

positions in certain positions. Of course, to get a certain position, each election participant 

tries his best to get the public vote. Starting from the ways in accordance with the orders 

and regulations, to ways that are fraudulent and contrary to the laws and regulations. 

The attractiveness of elections, especially to become representatives of the people, is a very 

dominant position for legislative candidates, both in regions and in the center (DPRRI) and 

DPD. Even the attraction is contagious to legislative candidates who have been prisoners in 

a criminal case. In the perspective of political rights in general elections, each person has the 

same right to advance as a people's representative elected in general elections. 
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The General Election Commission (KPU) of the Republic of Indonesia has stipulated KPU 

Regulation (PKPU) Number 20 of 2018 concerning the Nomination of Members of the 

Republic of Indonesia Parliament, Provincial DPRD and Regency or City DPRD on Saturday 30 

June 2018.179 This Election Commission Regulation (PKPU) becomes a guideline for KPU to 

carry out the stages of nominating DPR, Provincial DPRD and Regency / City DPRD Members 

in the 2019 Election. One of the points in the PKPU regulates the prohibition of former 

corruption inmates to register themselves as legislative candidates. The rules are stated in 

Article 7 paragraph (1) letter h, namely that prospective members of the DPR, Provincial 

DPRD and Regency / City DPRD are Indonesian citizens and must fulfill the following 

requirements: "Not drug convicts, child sexual crimes, or corruption " 

The stipulation of the Election Commission (PKPU) regulation, makes the candidates carried 

by political parties a very interesting debate, there are those who think that they are 

contrary to human rights, and are contradicted because they are considered to violate Law 

Number 7 of 2017 concerning General election. The debate mainly concerns the political 

rights of legislative candidates who have held status as prisoners.180 

The 19th On February2019 the General Election Commission (KPU) announced as many as 

82 former corruption convicts who registered as legislative candidates in the 2019181 general 

election. The KPU detailed a list of former corruptor candidates consisting of 9 DPD 

candidates, 23 provincial DPRD candidates, and 49 candidates for district / city DPRD. The 

Hanura Party became the party with the highest number of ex-corruptor candidates, 11 

people. Followed by the Golkar Party and the Democratic Party with 10 people each. Then 

there is the Working Party with 7 people, 6 people Gerindra Party, 6 people PAN, 4 people 

Perindo Party, 4 people PKPI, 3 people UN, and 3 people PPP. Then there are PKB 2 people, 

PDIP 2 people, Garuda Party 2 people, and PKS 2 people. 

Article 240 paragraph (1) letter g of Law No. 7 of 2017 concerning general elections states 

that "Candidates for DPR, Provincial DPRD and Regency / City DPRD are Indonesian citizens 

and must meet the following requirements: g. never been sentenced to prison based on a 

court decision that has obtained permanent legal force for committing a criminal offense 

that is threatened with imprisonment of 5 (five) years or more, except openly and honestly 

telling the public that the former convict is concerned. " 

                                                           
179
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Officially, political rights have been recognized and protected by law, both international and 

national legal instruments. There are at least four international legal instruments that 

protect political rights, namely, among others: the Universal Declaration of Human Rights, 

the International Covenant on Civil and Political Rights, the International Convention 

concerning the elimination of all forms of racial discrimination (International Covenant On 

The Elimination of Racial Discrimination), the Convention on the elimination of all forms of 

discrimination against women (International Covenant On Elimination of Discrimination 

Against Women), and the Convention on Women's Political Rights (International Covenant 

On The Political Rights Of Women). 

Indonesia itself has recognized the protection of human rights since the country's first 

constitution was formed. It is evident that the first written Indonesian constitution, the 1945 

Constitution, has recognized the protection through article 27 paragraph (1), which states 

that all citizens are at the same time in law and government and are obliged to uphold the 

law and government with no exception6. Besides that, in the amended 1945 Constitution, 

political rights are also stipulated in article 28 and 28 D paragraph (3). Article 28 states that 

Freedom of association and assembly, issues thoughts with oral and written and so on, are 

stipulated by law7. Likewise, article 28 D paragraph (3) affirms that every citizen has the 

right to obtain equal opportunities in the government. 

Based on the above, the author is interested in examining the prohibition of legislative 

candidates in general elections in the perspective of criminal law policy (criminal politics). 

The study uses a normative legal research approach, where the normative aspects of law 

are expressed by referring to outward behavioral rules182, in which research is prescriptive 

and applied. The legal material used in this study is primary legal material and secondary 

legal material. Legal materials are collected through document studies (literature studies), 

which are then analyzed using deduction techniques. 

B. Discussion 

1. Position of Political Rights 

 Democratic political systems are chosen because democracy provides an important 

role for the people. The people have the highest power in determining state policies 

through people's representatives elected through general elections. The theory of 

constitutional democracy cannot be separated from the concepts of democracy and 

nomocracy, because the two concepts converge so that the concept of a democratic legal 

state (democratische rechtsstaat) and a constitutional democratic democracy are referred 

to as constitutional democrats.183 
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In a legal state, human rights are basic rights or basic rights that humans have from birth.184 

Whereas Jimly Asshidiqie said that guarantees for human rights are very important in a 

country's constitution.185 Law Number 39 of 1999 concerning Human Rights contains a 

broad recognition of human rights. The law guarantees civil and political rights, economic, 

social and cultural rights, to group rights such as children, women and indigenous people. 

Law Number 39 of 1999 clearly recognizes natural rights, which is to see human rights as a 

natural right inherent in every human being. Not only that, the categorization of rights in it 

refers to international documents on human rights, such as the Universal Declaration of 

Human Rights, the International Convenan on Civil and Political Rights, the International 

Convention on Economic, Social and Cultural Rights, the International Convention on the 

Rights of Child, and so. 

The first group, namely the group concerning civil rights, among others: 1) The right to live, 

maintain life and life; 2) The right to be free from torture, other cruel, inhuman or degrading 

treatment or punishment; 3) The right to be free from all slavery. The second group is 

political, economic, social and cultural rights including: 1) The right to organize, gather, 

express opinions peacefully both orally and in writing. 2) The right to choose and be elected 

in the people's representative institution. 3) The right to be appointed to occupy public 

positions. 4) The right to own private property. The third group, is a group of special rights 

and rights to development, among others: 1) Women's rights are guaranteed and protected 

to get gender equality in national life; 2) Special rights inherent in women because their 

reproductive functions are guaranteed and protected by law; 3) Right to a clean and healthy 

environment.186 The fourth group, is the group that regulates state responsibility and 

human obligations, including: 1) Every person must respect the human rights of others in 

the order of the life of the community, nation and state; 2) Everyone must submit to the 

restrictions set by law with the sole purpose of guaranteeing the recognition and respect for 

the rights and freedoms of others and to fulfill the demands of justice in accordance with 

religious values, morality and morality, security and order general; 3) The state is 

responsible for the protection, promotion, enforcement and fulfillment of human rights; 4) 

To ensure the implementation of human rights an independent National Human Rights 

Commission is formed. 

Of the four human rights groups there are human rights that cannot be reduced in any 

circumstances or nonderorable rights, namely: Right to life, Right not to be tortured, Right 

to freedom of mind and conscience, Religious rights, Right not to be enslaved, Right to 

recognized as a person before the law, and the right not to be prosecuted on the basis of 

retroactive law.187 
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2. PKPU Position in the Legal Norm System 

In legal theory, it is very clear that a norm must not conflict with the norm above it. This is 

what is meant by a system of legal norms or legislation hierarchy. Hierarchy in this case can 

be interpreted simply as a level of a rule of law, or a structure of written legal norms in 

legislation. Hans Kelsen who put forward the theory of legal norms (Stufentheorie) argues 

that legal norms are tiered and multilayered in a hierarchy (arrangement) in the sense that a 

higher norm applies, originates, and is based on higher norms. again, so on until it reaches a 

norm that cannot be traced further and is hypothetical and fictitious and abstract, namely 

Basic Norms or Grundnorm.188 

The same view was also conveyed by Purnadi Purbacaraka and Soerjono Soekanto, who said 

that ideally the formation of regulations should not conflict with the rules above. the 

formation of regulations must pay attention to the principles of legislation, one of which is 

"Laws made by higher authorities have a high position as well" or Lex superiori derogat legi 

inferiori.189While from Hans Nawiasky who succeeded in developing this theory called "die 

Theorie vom Stufenor dnung der Rechtsnormen". He said that in addition to the norms were 

multi-layered and tiered, the legal norms of a country were also groups, and the grouping of 

legal norms in a country consisted of four major groups, namely:190 

Group I: Staatsfundamentalnorm (State Fundamental Norms); 

Group II: Staatsgrundgesetz (Basic Rules / Basic Rules of the Country); 

Group III: Formell Gesetz (Act); 

Group IV: Verordnung & Autonome (Implementing Rules / Autonomous Rules). 

From this grouping, if we apply it in this context, PKPU can be said to belong to group IV 

which is one form of autonomous rule. Autonomous rules are said because the authority to 

form them comes from the attribution authority. the notion of authority attribution in the 

formation of legislation is the granting of authority to form legislation provided by grondwet 

(Basic Law) or wet (law) to a government / state institution.191 

The position of PKPU in the above as stated in Article 257 of Law No. 7 of 2017 concerning 

the General Election that "Further provisions concerning technical guidelines for nominating 

members of the DPR, provincial DPRD and regency / city DPRD are regulated in KPU 

Regulations". However, as a regulation which regulates further and is more technical, it is 
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appropriate that the regulation does not "exceed the limits" given by the law, let alone be 

contrary to legal norms. Furthermore, the principle regarding the norm structure even 

becomes a positive law regulated in Law Number 12 of 2011 concerning the Establishment 

of Legislation. It is said that "The legal power of the Laws and Regulations is in accordance 

with the hierarchy". 

If there is a lower legal level regulatory norms that are considered contrary to higher 

regulations, then according to Law Number 12 Year 2011 it has provided a solution by 

conducting a testing mechanism (Material Test). In this context, then if PKPU is deemed to 

be contrary to the Election Law, the test is conducted at the Supreme Court (Article 9 

paragraph (2) of Law Number 12 Year 2011). 

3. Candidates for ex-convicts with a criminal political perspective 

The terminology of policy comes from the term "policy" (English) or "politiek" (Dutch). 

Terminology can be interpreted as a general principle that serves to direct the government 

(including law enforcement) in managing, regulating or resolving public affairs, community 

issues or the fields of drafting legislation and allocating laws / regulations in a purpose 

(general) which leads to efforts to realize the prosperity and prosperity of the people 

(Citizens).192 

The term criminal law policy can also be referred to as criminal law politics. In the foreign 

literature the political term of criminal law is known by various terms, including penal policy, 

criminal law policy or strafrechtspolitiek.193 The politics of criminal law implies, how to try or 

make and formulate a good criminal legislation. According to Mahmud Mulyadi, the politics 

of criminal law is an attempt to determine the direction in which the imposition of 

Indonesian criminal law in the future by looking at its current enforcement.194 

In the sense of "reason policy" from Marc Ancel mentions that "a science as well as art that 

aims to enable the regulation of positive law to be better formulated".195 The definition of 

criminal law policy or politics can be seen from legal politics and criminal politics. According 

to Sudarto, "Politics of Law" are:196 

a. Efforts to realize good regulations in accordance with the situation and situation at a 

time. 
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b. The policy of the state through the authorized bodies to determine the desired 

regulations that are expected to be used to express what is contained in the community and 

to achieve what is aspired.197 

In the perspective of criminal law, someone who is declared a prisoner is formed based on 

the criminal justice system. The criminal justice system is formed in order to protect citizens 

(communities) from other forms of social behavior that have been legally established in 

various laws and regulations as crime. Efforts to provide protection for the community 

through the criminal justice system have been started since pre-adjudication, adjudication 

and after adjudication.The series of criminal justice systems began from the investigation, 

investigation, prosecution, verification, court decision, and after the trial. These actions are 

carried out by law enforcement institutions ranging from police, prosecutors, courts and 

prisons. The integrity of these actions contradicts and refers to the same work system, 

namely criminal policy, in which the use of criminal policies includes criminal law, criminal 

procedure law, judicial legislation, and legislation from law enforcement institutions 

others.198 

The use of the criminal justice system, not merely as a means (instrument) of law 

enforcement, but is expected to be able to present the application of a just criminal law (the 

ordering of justice). In addition, the criminal justice system has a role as a means of 

controlling the country's social affairs. This appointment is aimed at legal events that have a 

public dimension, and politics. The purpose of this application is expected to have 

usefulness in the enforcement of criminal law (social security laws). 

As a social symptom, criminal law is born in the context of regulating and overcoming the 

problems of crime that occur in society. An act is referred to as an evil deed, when the 

norms and laws are contrary to the legal norms that exist in society and the state. Criminal 

law is present among the public in guardian of security.199 

In criminal law perspective, an act can be said to be evil or violating the law, it must be 

based on the formulation of the offense of the crime. This basis in the criminal law is called 

the principle of legality (nullum crime, sine lege).To be able to be disciplined an action must 

have been determined before a person commits a criminal act. The legal principles 

contained in Article 1 paragraph (1) of the Criminal Code are: 

1. That criminal law comes from written legislation; 

2. Criminal provisions may not be retroactive; 
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3. Do not use analogies; 

As for the formulation of legislation that is categorized as a criminal offense refers to the 

formulation mentioned by experts, among others, Moeljanto states that what is meant by a 

crime is an act that is prohibited and threatened with crime, for those who violate the 

prohibition, the act must be felt by the community as a social order barrier that is aspired by 

the community.200 Whereas Loebby Lukman said that the elements of criminal acts 

include:201 

a) Human actions both active and passive; 

b) The act is prohibited and threatened with crime by law; 

c) The act is considered illegal; 

d) The act can be blamed; 

e) The perpetrators can be accounted for. 

Pompe, giving rumors of criminal acts as a norm violation (disruption to legal order) which 

intentionally or unintentionally has been carried out by a perpetrator, where the legal 

imposition of the perpetrator is necessary for the maintenance of legal order and the 

guarantee of public interest.202 

Criminalization of criminal offenders as stated in KPU Regulation Number 20 of 2018 is a 

limitation on the political rights of a citizen to occupy certain political positions. Each 

candidate for the legislature is obliged to maintain his dignity so that he does not make 

himself a person who has bad or bad personality. Morally, a person who has been convicted 

is a person who has acted and committed evil towards the values of goodness, honesty and 

obedience to norms and laws. 

In the case of crimes against sexual violence against children, an ex-convict who has re-

nominated has exacerbated the generation that will continue the development 

development of a country, so that the state guarantees protection for children by issuing 

law number 35 of 2014 concerning Amendment to Law Number 23 2002 concerning Child 

Protection. A similar statement made by the president of the Republic of Indonesia which 

states that crimes against children are considered as extraordinary crimes.203 
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In the case of corruption crimes, a legislative candidate who is a former corruption convict 

(corrupt), he is convicted of a criminal act of corruption. Corruption is an extraordinary 

crime with dimensions of transnational crime, as stipulated in UNCAC and Law Number 31 

of 1999 in conjunction with Law Number 20 of 2001 concerning the eradication of criminal 

acts of corruption. Corruption means corruption, immorality and abuse of power in a public 

office. A candidate for the legislature should not have a track record of being a former 

prisoner, because when he served as a representative the people had influence in the 

administration of the state, so that political officials and public officials should have integrity 

from criminal acts of corruption, because salaries were paid a high allowance and get 

various facilities provided by the state. 

In the case of narcotics crime, a legislative candidate is given a limit not to run for office 

when he is a former narcotics prisoner. Narcotics criminal acts have a significant impact on 

various aspects of life. In the context of health, drug abusers have problems both physically 

and psychologically. In the economic context, many of them end up in financial difficulties 

because they are no longer able to work. Narcotics and Psychotrapic crimes are serious 

humanitarian crimes, which have tremendous impacts, especially in the younger generation 

of a civilized nation. Narcotics crime is a transnational crime, because the spread and 

trafficking is carried out across national borders.204 

Narcotics abuse for themselves is regulated in Article 127 of Law No. 35 of 2009 concerning 

Narcotics, which reads: (1) Every Misuse: 1. Narcotics Group I for itself shall be punished 

with a maximum imprisonment of 4 (four) years; 2. Narcotics Group II is for itself punishable 

by imprisonment for a maximum of 2 (two) years; and, 3. Narcotics Group III for oneself 

shall be punished with imprisonment for a maximum of 1 (one) year. 

C. Conclusion 

1. Political rights as part of human rights, in the practice of the state are limited by the 

specific law by the general election law number 7 of 2017 Article 240 paragraph (1) letter g. 

2. The position of the election commission regulation (PKPU) in the hierarchy system of 

legislation is the type and granting of authority to form legislation provided by the 

Constitution (grondwet); 

3. Criminal policy against all three criminal acts is seen as extraordinary crime. A 

candidate for the legislature is inappropriate (ethical) and questionable in his morality when 

he has been bearing the status of an inmate of the three criminal acts, because political 

office requires souls that are clean, honest and have integrity in serving political and public 

positions. 
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